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contract, nor shall the Contractor release,
reproduce, distribute, or publish any data
first produced in the performance of this
contract, nor authorize others to do so, with-
out written permission of the Contracting
Officer.

(e) Indemnity. The Contractor shall indem-
nify the Government and its officers, agents,
and employees acting for the Government
against any liability, including costs and ex-
penses, incurred as the result of the viola-
tion of trade secrets, copyrights, or right of
privacy or publicity, arising out of the cre-
ation, delivery, publication, or use of any
data furnished under this contract; or any li-
belous or other unlawful matter contained in
such data. The provisions of this paragraph
do not apply unless the Government provides
notice to the Contractor as soon as prac-
ticable of any claim or suit, affords the Con-
tractor an opportunity under applicable
laws, rules, or regulations to participate in
the defense thereof, and obtains the Contrac-
tor’s consent to the settlement of any suit or
claim other than as required by final decree
of a court of competent jurisdiction; nor do
these provisions apply to material furnished
to the Contractor by the Government and in-
corporated in data to which this clause ap-
plies.

(End of clause)

[62 FR 181563, May 13, 1987, as amended at 54
FR 34758, Aug. 21, 1989; 556 FR 25532, June 21,
1990]

52.227-18 Rights in
Works.

As prescribed in 27.409(j), insert the
following clause:

Data—Existing

RIGHTS IN DATA—EXISTING WORKS (JUN 1987)

(a) Except as otherwise provided in this
contract, the Contractor grants to the Gov-
ernment, and others acting on its behalf, a
paid-up nonexclusive, irrevocable, worldwide
license to reproduce, prepare derivative
works, and perform publicly and display pub-
licly, by or on behalf of the Government, for
all the material or subject matter called for
under this contract, or for which this clause
is specifically made applicable.

(b) The Contractor shall indemnify the
Government and its officers, agents, and em-
ployees acting for the Government against
any liability, including costs and expenses,
incurred as the result of (1) the violation of
trade secrets, copyrights, or right of privacy
or publicity, arising out of the creation, de-
livery, publication or use of any data fur-
nished under this contract; or (2) any libel-
ous or other unlawful matter contained in
such data. The provisions of this paragraph
do not apply unless the Government provides
notice to the Contractor as soon as prac-
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ticable of any claim or suit, affords the Con-
tractor an opportunity under applicable
laws, rules, or regulations to participate in
the defense thereof, and obtains the Contrac-
tor’s consent to the settlement of any suit or
claim other than as required by final decree
of a court of competent jurisdiction; and do
not apply to material furnished to the Con-
tractor by the Government and incorporated
in data to which this clause applies.

(End of clause)

[562 FR 18154, May 13, 1987]

52.227-19 Commercial Computer Soft-
ware—Restricted Rights.

As prescribed in 27.409(k), insert the
following clause:

COMMERCIAL COMPUTER SOFTWARE—
RESTRICTED RIGHTS (JUN 1987)

(a) As used in this clause, restricted com-
puter software means any computer program,
computer data base, or documentation there-
of, that has been developed at private ex-
pense and either is a trade secret, is commer-
cial or financial and confidential or—privi-
leged, or is published and copyrighted.

(b) Notwithstanding any provisions to the
contrary contained in any Contractor’s
standard commercial license or lease agree-
ment pertaining to any restricted computer
software delivered under this purchase order/
contract, and irrespective of whether any
such agreement has been proposed prior to or
after issuance of this purchase order/con-
tract or of the fact that such agreement may
be affixed to or accompany the restricted
computer software upon delivery, vendor
agrees that the Government shall have the
rights that are set forth in paragraph (c) of
this clause to use, duplicate or disclose any
restricted computer software delivered under
this purchase order/contract. The terms and
provisions of this contract, including any
commercial lease or license agreement, shall
be subject to paragraph (c) of this clause and
shall comply with Federal laws and the Fed-
eral Acquisition Regulation.

(c)(1) The restricted computer software de-
livered under this contract may not be used,
reproduced or disclosed by the Government
except as provided in subparagraph (c)(2) of
this clause or as expressly stated otherwise
in this contract.

(2) The restricted computer software may
be—

(i) Used or copied for use in or with the
computer or computers for which it was ac-
quired, including use at any Government in-
stallation to which such computer or com-
puters may be transferred;

(ii) Used or copied for use in or with
backup computer if any computer for which
it was acquired is inoperative;
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(iii) Reproduced for safekeeping (archives)
or backup purposes;

(iv) Modified, adapted, or combined with
other computer software, provided that the
modified, combined, or adapted portions of
the derivative software incorporating any of
the delivered, restricted computer software
shall be subject to same restrictions set
forth in this purchase order/contract;

(v) Disclosed to and reproduced for use by
support service Contractors or their sub-
contractors, subject to the same restrictions
set forth in this purchase order/contract; and

(vi) Used or copied for use in or transferred
to a replacement computer.

(3) If the restricted computer software de-
livered under this purchase order/contract is
published and copyrighted, it is licensed to
the Government, without disclosure prohibi-
tions, with the rights set forth in subpara-
graph (c)(2) of this clause unless expressly
stated otherwise in this purchase order/con-
tract.

(4) To the extent feasible the Contractor
shall affix a Notice substantially as follows
to any restricted computer software deliv-
ered under this purchase order/contract; or,
if the vendor does not, the Government has
the right to do so: Notice— Notwithstanding
any other lease or license agreement that
may pertain to, or accompany the delivery
of, this computer software, the rights of the
Government regarding its use, reproduction
and disclosure are as set forth in Govern-
ment Contract (or Purchase Order) No.

(d) If any restricted computer software is
delivered under this contract with the copy-
right notice of 17 U.S.C. 401, it will be pre-
sumed to be published and copyrighted and
licensed to the Government in accordance
with subparagraph (c)(3) of this clause, un-
less a statement substantially as follows ac-
companies such copyright notice: Unpub-
lished—rights reserved under the copyright laws
of the United States.

(End of clause)

[562 FR 18154, May 13, 1987]

52.227-20 Rights in Data—SBIR Pro-
gram.

As prescribed in 27.409(1), insert the
following clause:

RIGHTS IN DATA—SBIR PROGRAM (MAR 1994)

(a) Definitions.

Computer software, as used in this clause,
means computer programs, computer data
bases, and documentation thereof.

Data, as used in this clause, means re-
corded information, regardless of form or the
media on which it may be recorded. The
term includes technical data and computer
software. The term does not include informa-
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tion incidental to contract administration,
such as financial, administrative, cost or
pricing or management information.

Form, fit, and function data, as used in this
clause, means data relating to items, compo-
nents, or processes that are sufficient to en-
able physical and functional interchange-
ability as well as data identifying source,
size, configuration, mating and attachment
characteristics, functional characteristics,
and performance requirements except that
for computer software it means data identi-
fying source, functional characteristics, and
performance requirements but specifically
excludes the source code, algorithm, process,
formulae, and flow charts of the software.

Limited rights data, as used in this clause,
means data (other than computer software)
developed at private expense that embody
trade secrets or are commercial or financial
and confidential or privileged.

Restricted computer software, as used in this
clause, means computer software developed
at private expense and that is a trade secret;
is commercial or financial and confidential
or privileged; or is published copyrighted
computer software; including modifications
of such computer software.

SBIR data, as used in this clause, means
data first produced by a Contractor that is a
small business firm in performance of a
small business innovation research contract
issued under the authority of 15 U.S.C. 638
(Pub. L. 97-219, Small Business Innovation
Development Act of 1982), which data are not
generally known, and which data without ob-
ligation as to its confidentiality have not
been made available to others by the Con-
tractor or are not already available to the
Government.

SBIR rights, as used in this clause, mean
the rights in SBIR data set forth in the SBIR
Rights Notice of paragraph (d) of this clause.

Technical data, as used in this clause,
means that data which are of a scientific or
technical nature.

Unlimited rights, as used in this clause,
means the right of the Government to use,
disclose, reproduce, prepare derivative
works, distribute copies to the public, and
perform publicly and display publicly, in any
manner and for any purpose whatsoever, and
to have or permit others to do so.

(b) Allocation of rights. (1) Except as pro-
vided in paragraph (c) of this clause regard-
ing copyright, the Government shall have
unlimited rights in—

(i) Data specifically identified in this con-
tract as data to be delivered without restric-
tion;

(ii) Form, fit, and function data delivered
under this contract;

(iii) Data delivered under this contract (ex-
cept for restricted computer software) that
constitute manuals or instructional and
training material for installation, operation,
or routine maintenance and repair of items,
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